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Jobn, Earl of Peterborom, and Elix. his Wife. 
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— 
John, Lord Viſc. M ſordauul. 


1945 Mary, | Charles, now Earl 
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ri Kov 14 Car. 1. 


4 Filly, is Ca. 1. 


19 Jun. 1843. Earl 


hr died. 
* 


of Peterborrow. borow, Appe la Ht. 


OH late Eaii of Peer b3row, die Reſpondent's Grandfather, being ſeized in Fee of the 
Mannors of Draytun, 1/ip, Ainton and Lonich, and of other Lands and Hereditaments in 
the County ol Nita, did by Indenture, dated 31 Mar. 19. Fac. 1. on his Marriage 

g with Ellcaeh Daughter and Heir of! lian Lord Howard of Effingham, ſettle the ſaid 

Premiſſes (being the Fitate in queſtion) to the uſe of himſelt for 15 to Elizabeth his in- 

tended Waite, for Life tor her Jointure, Remainder to the Heirs of their two Bodies, with 
cther Remainders over. X | . 

The faid Earl J being by luch Settlement, Tenant in tail, and having Iſſue by the ſaid Coun- 
teſs Elizabeth, Henry his Eldeft (the Refpondent's the Lady Azary's Father) and John his Second 
Son, (Father ot the Appellant. ) | a 

By Indenture, bearing date 14 Nv. 9 Car, 1. made between the ſaid Earl Fohn and Counteſs E- 


in conſideration that Counteſs I abeth had joined with Earl Jo in tale of the Mannor of Dan- 
ningten, whercof he was ſeized in her Right, for Payment of the Earl's Debts, and diſincumbering 
his other Eftate, and for Performance of Articles, dated the laſt of A, $ Car. 1. made between 
the ſaid Earl Y and the Farl of Bed/ord ; The ſaid Earl John thereby covenanted to ſtand 


feized (inter alia) of the {aid Mannors, Lands and Premiſſes to the Uſe of Counteſs Elizabeth for | 


Lite, Remainder to Earl Joh for Lite; Remainder to Henry their Eldeſt Son and Heir Apparent in 
Tail Male; Remainder to his other Sons in Tail Male, with Remainders over. 

And for as much as no Fine was levied by Earl John for barring of the Entail, created by the 
Settlement 19 Fc. 1. | 

Afier vards eis. by Indemture 1 Nr 14 Cr. 1. made between tie ſaid Ear! Johaand Counteſs 
Elis alen, ot he one Part; ani the Lud Earl of Bedford and Sir Henry Compton, of the other Part; 
rec tnng the lift above-mentioned Indenture, 9 Car. 1. and that no Fine had then been levied of the 
Premittes in uittion tor dockhg the Entail, altho' Earl Fohn had agreed to to do: And reciting 
alio, that he was to have Power to tell the Mannors of Ring/tead and Aulington,ebhich were Part of lis 
Countcis's Jointure, the fin } al Fohn and Corntels Elrzabeth thereby covcnamed before the 22th 
Day of F.br. then neut enſuing, to ſevie a Fine of the Mrthamptonſire Eſtate, being the Premiſſes in 
queſtion, to the Ute of Comnets Elizabeth for Life, Remainder to Earl John for Life, Remainder 
to Henry their Eldeſt Son intail Male, Rem'to Johntheir Second Son in tail Male, eich Remaindersorer. 

Wich a Power in cach of the atorementioned Settlements for himfclf and the {aid Counteſs Eli- 


And the Prenuſſes being uss abſolutely ſettled, without any Power of Nevocation; it afterwards 


ſo happened, that Countch ElNaber having concavel iome Diſpleaſure agamit Hery her Eldeſt 
Son, it was attempicd to change the Eſtate Tail veſted in him by the two laſt Decds into an Eſtate 


king Leaſcs as in the former Settlements. And with a Power of Revocation. 
Earl Fohn, 19 Fane, 1643. died, leaving only two Sons, Henry late Earl of Peterborow, then an 
Infant, the Reſpondent's the Lady Marys Father, and Fon Lord Mordavnt, the Appellant's Father. 
Counteſs Elizabeth ſurviv'd Earl John, and during the Infancy of Earl Henn, poſſeſſed her ſelf of 
the Writings and Settlements of the Family, and for about 28 Years concealed the Settlements of 


9 & 14 Car. 1. from Earl Henry : But upon Search amonęſt the Records of the Exchequer, it being 


18 Feb, 107. 


1 Decree, 22 Cech. 


23 Car. 2. 


3 Her. 73. 


Ny. 71. Counte/s 
Elizabeth died. 

6 Jan. 73. Ferffment 
ter E. Herry. 

Hill. 1572. Common 
Reciery, 


To Die, 


accidentally diſcovered, that the Settlement 9 Cir. 1. had been formerly pleaded there, and Earl 
Henry having been informed that the pretended Settlement 16 Car. 1. was not the Real and True Set- 
tlement of the Family, but that one or more Prior Settlements had been made (inter alia) of the Pre- 
nuſſes in queſtion, to other Utes than what are mentioned in the Settlement 16 Cay. I. | 


Thercupon exhibited his Bill in Chancery againſt the ſuid Counteſs Elizabeth, Lord Mordaunt, 


the Appellant, and others, tod:{cover what Settlements had been made by his Father. 

Countcls Eli: abeth in her Anſwer to the ſail Bill confeſſed the had the Deed of the 14 Car. 1. and 
alter jroduced it; and by the Proofs in that Cauſe, it appears the Deed of 0 Car. I. was burnt. 

Tie ud Settlements being thus diſcovered, and the [114 Counteſs Elicabetb having by all the taid 
Settlements ſuch Pe Me of Leatine, as aforclard ; and Earl Henny being willing to come to an A- 
ercement with her tovcliing the Linc, the better to enable lim to manage tus Ettate to the beſt Ad- 
vantage, and to diſpoſe thereof as lis Occations ſhould require. 

By Articles bearing date the 15th of F br. 1667. made between the ſaid Counteſs Elizabery, of the 
one Part, and Fail Henry of the other Part, it was agreed, that the Countets ſhould raiſe by and out 
of the ſettled Eſtate 2522 J. to be equally divided berwixt them ; and the Countets did thereby a- 
gree, that the would not after ſuch 22551. raiſed, let to farm any Part of the Premiſles in queltion, 
during the Life of the £114 Earl, without his Conſent, And Earl Henry thereby agreed to pay the 
Counteſs 60 J. per An. during her Life, from the time he ſhould recerve the 15597. Part ot che 
2000 J. to be raiſed as aforctud : and the ſuid Coumeſs Elizabeth was emonned by Decrce of the 


Court of Chancery, on a Bill breugi:t by Earl Hur againſt her, and the Appellant aud others, trom 


making any farther Leaſes. | | | 
That the 2500 l. was accordingly raiſed, and divide between them, and Earl Henry duly paid 

the 60 J. per An. to Counteſs Elizabeth, during her Life: Notwithſtanding winch Agreement and 

Decree, within 3 or 4 Days atter the ſaid Decree and few Days before her deccaſe, by Procure- 


ment of the Agents or Friends of Fohn late Lord Mordawnr, the Appellant's Father, taking the Ad- 


rantage of her Illneſs, and the Abſence of Earl Hemm, they prevailed on her to make Leatesof fome 
Part of the Premiffes in queſtion to Andrew Newport, Elqz = „„ 

Whereupon the ſid Earl Henry toon after the Death ot the Counteſs, exlnbited his Bill of Revivour 
againſt the ſaid John late Lord Afordaznr, the Appellant, and the Executors ot the 14 d Countets to 
have a Diſcovery thereof, and that ſuch Leaſes ſo unduly obtained in Breach of the Agreement 
which had been in all Things on his Part performed, might be ſet atie, and procecded therein ant 
obtained an Order or Decree, That fuch Leaſes being ill made, and in Breach of the faid A- 
greement, ſhould be ſet aſide, and by a ſubſequent Order they were to be ſcaled up, and lett in the 
Cuſtody of the Uſher of the Court of Chancery, there to remain. | 

That Counteſs Elizaberh dying in Nov. 1671. Earl Henry, in order to the ſuffering of a Com- 
mon Recovery by Indenture, 6 Fan. 25 Car. 2. duly executed by Livery and Sciſin, conveyed 
the Prenuſſes to Aatthew Fohnſon and Robert Guy, and thar Heirs, to make them Tenants to the 
Precipe of inter alia) the Premiſſes in queſtion. N 4 b 

And in Hil. Term then next enſuing a common Recovery, with double Voucher was duly ſuffered, 
and the Uſes thereof by Indenture, 7 Fan. 25 Car. 2. declared to be to confirm ſeveral Mortgage 


Terms made by Earl Hur) to Sir John Dan-omb, the Lord: Augleſta, and others, for great Sums ot 


Money, and afterwards to Earl Henry and his Heirs, who acted in all things as abſolute Owner of the 
Eſtate, as in truth he was, and levied other Fines and made other Feoftments of the Northamptonſhire 
Eſtate, being the Premiſſes in queſtion. 2 5 | 

The faid E. Henry the Reſpt the Lady Mary's Father being ſo ſeiz'd of the Premiſſes in queſtion, and 
having Iſſue, the Reſp* the Lady Mary his only Child; and having only an Eſtate for his Lite in the 


Mannor of Bletchingley, in the County of Swrry, the Inheritance and Reverſion whereof expectant on 


9 Car. 2. AR f Parl. 


% 


his Deceaſe belong d to the Reſpondent, deſiring the ſame might be ſold to clear the Incumbrance on 
tits Mythumptonſpire Eſtate, and that the fame ſhould be ſettled on this —_ the Lady Mary (cxcept 
Drayton Houſe, and Parks, and the Adyowlons of Slipton, Iſlip, and Lowick, ) m lieu of Bletchingley, 

Thereupon in the minority of the Reſp* the Lady Mary in 29 Car. 2. An Act of Parl. paſſed, where- 
by Blerchingl:y was veſted in Truſtees to be fold, and afterwards fold accordingly to Sir Rob. Clayton, 
And the Nhr:hamptonſhire Eſtate (except as before is mentioned to be excepted) was veſted in the ſame 
Truſtces to the uſe of E. Henry for Life, remainder to the Reſp* the Lady Mary and her Heirs for ever. 

And the faid Dray:on Horſe, and Parks, and Advowſons excepted and reſerved to Earl Hepry, 


A 


Tizabeth his Wite, of the one Part; and the Earl of Bed/ord and Sir Henry Compton, of the other Part; 


* 


| 


* 


by the ſaid Act of Parl. were in the Year 1677, onthe Reſpꝭ the Lady Aus Marriage with the 
late Duke of Nirjolt, conveyed and ſettled by Earl Henry to the uſe of himſelf for Lite, then to 
Trufteesfor a 1999 Years for the raiſing of 1090201. in part of the 141d Reſpondent's Marriage Por- 
tion, Remainder to the Duke for Lite, Remainder to the ſaid Relp' for Life, Remainder to their 
Iſſue, with a remainder to the late Duke and his Heirs for ever. By and under which Settlement: 
and by virtue of ſibſequent Conveyances made by the late Duke, the Lady Afary the Reſp? is become 
intituled not only to an Ettate tor Lite, but to the Inheritance { limited to the ſaid late Duke, 
now veſted in the Lord Lem ter, and Sir Fohn Mordannt and their Heirs in Truſt for the ſaid Reſp 

The ſaid Relp* being thus intituled to the Northampronſhire Eſtate, being the Premiſſes in queſtion, 
and not above a 6th part of the Eſtate of herAnceltors to whom the is fole Heir, and the reſidue thercot 
enjoy'd by the Appellant, and good part thereof by the Favour of Earl Henry by Conveyances 
obtained from him for little or no conſideration in diſheriſon cf this Reſpondent the Lady Ady; 
yet the Appellant not being content therewith, 

In Hill. Term 1697 brought his Bill in Chancery againſt the ſuid Reſpondent, and others, thereby 
endeavouring to ſet up the Settlement of 16 Car. 1. taking notice of the Leaſes made by Countel3 
Elizabeth to Mr. Nen port, in breach of her Agreement, and contrary to the Decree aforementioned. 

Unto which Bill the ſaid Reſp* by Plea and Anſwer inſiſte on her Title to the effect above- 
mentioned, and that Andrew Newport neither accepted of the nid Leaſes, nor made any Entr 
or Claim tor or in reſpect thereof, and that the ſaid Leaſes were made and obtained as aforeſaid. 

After Iſſue ioin'd, divers Witneſſes examin'd, and other Procecdings had, the Cauſe on the 
16th Day of Deceniber laſt was heard by the Right Honourable the Lord Keeper, who upon a long 
and deliberate Hearing, allowed the Reſpondeut's Plea, and diinnfled the Appellant's Bill as to 
the Eſtate iu queſtion, the Appellant not being imituled to auy Relief in Equity againſt the 
Retpondent, he having a plain Remedy at Law by Ejectment it he have a Title; and having 
brought his Ezectment, on which lade was long ſince join'd. | 

From winch Diſmiſſion the ſaid E. of Peterborow hath appeal d, and aſſigns tor cauſe and complains, 

That he ws not wlnitted to rea Devo/ttions taten in 4 former Canſe, wherein John Lord Mordaunt was 

Plaintiff again Earl Henry Deſendant, and that yet the Reſpondent was admitted to read * 
4% a ſoi nen Cazfe, wherein Earl Henry was Plaintiff again the ſail Lord Mordaunt, other, 
DeJendants, being 11 l-d4ged croſs Canſes, and altho* tiere was an Order made in this Cauſe by con- 
fent, that citrer Party int iſe the Depoſitions in the [id former Caſes. 

Neither the Appellant nor Reſpondent being Parties to that Suit which was brougla by the Ap- 
pellants Father, wo ot the Appellants own ſhewing was only Tenant tor Life, and therefore the 
Depolitions taken in that Caule by the conſtant Rule of Evidewce, could neither be uſed for or 
againſt the Appellunt, but in the other cate the Appellant lymiclf was Party, and therctore bound 
by the Depolit ons taken in it. | 

And as tothe Order alledg d to be made by conſent, the ſame extends only for Liberty to make 
ule of them as by Law they might, and not to prevent either ſide to object that ſuch Depoſitions 
were not legal Evidence. It being expreſly provided by the very fame Order, that all juſt Excep- 
tions {ſhould be fav d to cither Party. 

The Appellant cui aint, that he was nn: afſited with the L:aſes male by Counteſt Elizabeth :: A. Ner- 

port, nor permitted 10 give Copies thereof in Evidence. 

There was no reafon that a Court of Equity ſhould permit Leaſes to be given in Evidence, that 
were made by Counteſs Elizabeth againſt Contcience, and in Breach of an expreſs Agreement to 
1 contrary under Hand and Seal, confirm d alſo by Decree obtain d againſt the Counteſs in lie 

ite time. 

And alſo by a ſuoſequent Order or Decree againſt Fohn Lord Afordawn the Appellant's Father, 
and the 41 hümſelt, and the Executors of the Counteſs, which fail Orders and Decrces 
remain {till in force. | 

And were ſuch Dccrees unjuſt, as tl. ave not the Going cuulk nee alters hy any Oricinal Bill, 
eſpecially when the Perſons intereſſed in ſuch Leaſes were no Particsto the Suit, nor before the Court. 

Nor would ſuch Leaſes avail the Appellant, who pretends to uſe the ſame to make the Common 
Recovery void, ſince the Feoffment by Earl Henry in 1673 made a zood Tenant to the Precipe not- 
with{tanding ſuch Leaſes. Nor did Mr. Newpor: ever accept of ſuch Leates, or make any Entry 
or Claim by virtue thereof; and ſuch Leaſes are alto barred by the Statute of Limitations, and by 
ſubſequent Fines. 

That the Appellant was not permitted to give in Evidence an Abſtract of a Deed ſurmiſed to be made by 

Earl Henry to, or in Truſt for one Cox. | 

Whereas it appears not by any Proo in the Cauſe, that any ſuch Deed was really executed; or 
if any ſuch Deen chere be, that it any ways concerns the Reſpondents, or the Prenufles in queſtion. 
Nor is it ſo mucli as pretended that ſuch Deed was ever in the Refpondent's Cuſtody or Power. 
And therefore any Abſtract thereof ought not to be admitted, much leſs only a Copy ot an Ab- 


tract, witch was all that was offered in Evidence on the Appellant's part. 


That the Settlement 14 Car. 1. was voluntary, and long #ep: dormant and conceal d, and afterwards by 
undue Practice broug't to light, and ought to be ſet aſide as again? the Settlement 16 Car. 1. made 
(5 alleged) en valuable Conſideration. | 

Whereas it tally appears in the Cauſe that the Settlement 14 Car. 1. was not ſecreted by Earl 
Henry, but during the Intim of Earl Hum traudulemly conceal d by Countets Elizabeth, on pur- 
pole to wrong and iniure Earl Hoary, and to give Colour to the Appellants Title under the ſuble- 
quent Sertiement 16 Cay. 1. | 

And was brought to Light as is aforeſuid, by a Bill brought by Earl Henry againit Countets 
Elizabe:h and others, to diſcover the Settlements which the endeavoured to ſuppreſs. 

And furcly its neither an undue Practice for a Plaintiſt to bring a Bill in Equity to diſcover Set- 
tlements uyuftly conceal'd ; nor for a Detendant when compell'd to anſwer fuch Bill to contes 
the Truth thereof. 

And it ſeems to be very ſtrangely inferr'd, that the Settlement having been traudulently conceal'd 
by Counteſs Elisabeth in prejudice to Earl Henry, that he or any clauning under him ſhould 
thercfore loſe the Benefit of it when dif overed and retrieved. . | 

Or that that ſhould be made uſe of as an Argument for ſetting aſide the former, and ſetting 
up the 1ultequent Settlement obtain d two Years after by the ſame Countels Elizabeth, who con- 
ccal'd rhe tormer Settlement, and was a Party to both. And conſidering alto that from the time 
Earl Henry diſcovered the ſaid former Settlement, he always avow'd his Title under it, and levied 
Fines, made Feoffments, ſuffered a Recovery, made Mortgages, aud acted in all things as abſolute 
Owner ot the Eſtate in queſtion. : ; 

And it is hoped the Settlement of the 14 Car. 1. ought in all reſpects to take place againſt the Sct- 
tlement 16 Car 1. being a Settlement by Decd and Fine. 

Abſolute without any power of Revocation. | 

And not only prior in time, but alſo made upon good and valuable Conſideration, as (beſides 
other things) the Sale of Ringfead and Addington, and other Lands therein mentioned, | 

Whereas the Settlement 16 Car. 1. is not only with a Power ot Revocation, but colour'd with 
feign'd Conſiderations, and amongſt others, that Counteſs Elizabeth had theretofore join d in the 
Sale of her Eſtate in Dunnington, which in truth ſhe had done long betore any thoughts were had 
of the Settlement 16 Car. 1. the ſame being really among other things the Conſideration of the 
Settlement of the 9 Cir. 1. Beſides, if the Appellant prevails, the Mortgagees, who are no Partics, 
may loſe their Money, which would be a very great Hardſhip, 

Mere fore, and in as much as the Reſp* the Lady Mary is not only Heir at Lam to E. Henry her Fahey, and 
to E. John her Grandfather ; and alſo is entituled to the Premiſſes in queſtion, under the ſaid ſeveral 
Deeds, Fines, Feoffment, Common Recoverys, but as 4 3 is alſo entitled under the ſaid A 0; 
Parliament, and her Marriage Settlement: and for as much as the Appellant may have hs Remedy 
4 Lam, if any Title he hath, therefore the ＋ humbly inſit, that the Diſmiſſion of the 
Bill nas very juſt, and hope the Appeal ſhall be alſo diſmiſſed with coſts. 


T. Powys. 
Nic. Hooper. 
Tho, Vernon. 
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